
Something positive has emerged
out of the devastation the 2005
hurricanes caused—and is still

causing—toindividuals,businesses,and
communities throughout the Gulf
Coaststates.Forthoseof uswhotoilrou-
tinely on behalf of policyholders and
are passionate about the rights of in-
sureds, this post-Katrina phase is an ex-
citing time.

Investigative reporting on insurers’
anticonsumer actions is at a historic
high. News media are providing in-
depth coverage of insurers’ top-down
strategies to increaseprofitsbycheating
claimants. Impropersalesandadjusting
practicesthatdeprivehonestAmericans
of paid-for financial security are being
exposed. Lawmakers and judges at the
state and federal levels are scrutinizing
theprivate insurancesystemthat is so in-
extricably intertwined with our econo-
my.Government’srole inthebusinessof
insurance is being weighed.

More and more policyholders are
questioning whether they are really in
good hands. Consumer trust of the in-
dustry is at an all-time low.

News stories about altered expert re-
ports, lowballing, bad faith, and unfair

exclusions are hardly revelations to the
policyholder advocates and disaster vic-
tims who have been contending with
thesechronicproblemsfordecades.But
now, a powerful senator, Trent Lott (R-
Miss.);othermembersof Congress;and
state legislators are moving to enact leg-
islative reforms. Several states recently
enactedorproposedlaws thatallowpol-
icyholders to get redress in court for in-
surers’ bad faith.1 Policyholder bills of
rights were introduced in Florida,
Louisiana, and Mississippi in the 2007
legislative sessions.

Many thousands of property owners
are pursuing their rights in court to col-
lectonbrokeninsurancepromises.And
despite intensivemaneuveringby insur-
anceindustrystrategists, the judicial sys-
tem is functioning effectively.2 Insurers
are feeling the pressure, and some of
those top-secret corporate directives
that turn claims into profit centers are
going to be stopped.

According to Robert Crown, a pub-
lic adjuster based in California, there is
an industry standard known as the
“rule of 9” under which insurers cal-
culate that 9 out of every 10 claimants
simply accept whatever they’re offered

on claims. This means that only 1 in 10
policyholders typically challenges a
lowball offer or denial. Fewer still hire
counsel and file suit.

So insurers have numbers on their
side. They can point to the extraordi-
narily large numbers of claimants who
don’t sue as proof of happy cus-
tomers. They can aggregate claim pay-
outs after natural disasters as evidence
of all the money they paid out. And
they do. Consider this press release is-
sued a year ago by the Insurance In-
formation Institute (III):

OneyearafterHurricaneKatrina,nearly95
percent of homeowners insurance claims
have been settled in Louisiana and Missis-
sippi, insurance companies have paid bil-
lions in storm damage claims, and the vast
majority of homeowners’ in both states say
they are satisfied with their insurance com-
pany. . . . In Louisiana, insurers have settled
658,700 homeowners’ claims or 94.8 per-
centof expectedhomeowners’claimsfrom
HurricaneKatrina, totaling$10.3billion,re-
portedtheIII. InMississippi,334,800or94.3
percent of expected homeowners’ claims,
totaling $5.2 billion, have been settled.3

These claims stand in stark contrast
with direct reports from Katrina and
Rita victims4 and the unprecedented
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volume of litigation that policyholders
initiated against their insurance com-
panies in Katrina’s aftermath. Yet the
numbers appear to be empirical statis-
tics that support insurers.

Diggingdeeper, it turnsoutthat these
“statistics” about satisfied customers
were compiled and massaged by a com-
pany called IPSOS. Here’s how IPSOS
advertises its services to clients like All-
stateandtheIII:“AtIPSOS,weworkwith
you as a true partner. By developing a
deeper understanding of your brands,
consumers, and marketplace, we always
deliver actionable recommendations
rooted in reality.”5

The III touts its nonprofit status and
purports tobeareliable sourceof accu-
rate information,but inreality, it is fund-
ed by the insurance industry to advance
its views and interests.

Numerous legal issues are at the cen-
ter of the unresolved questions left in
the wake of the unusual—if not un-
precedented—seriesof hurricanesthat
hit the southern Gulf states, especially
Florida, Louisiana, and Mississippi. In-
deed, insurance-related legal questions
loomlargeamongthemanyfactors that
will determine the extent to which poli-
cyholders are ultimately compensated
for their tremendous losses.

Defense tactics
If a potential client comes to you

claiming his or her insurance company
is refusing to pay for post-storm losses,
youshouldknowwhattoexpectfromthe
insurer.First,youshouldbepreparedfor
insurers to claim that your client’s loss is
excludedfromhisorherpolicy—andto
filenumerousmotionsonavarietyof le-
galissueswhenlitigatingthesecases.The
federalcourtsystem’sPACERdocument
databasecontainsawealthof helpful in-
formation that can help you fight these
motions.6 Because insurers file many
standard motions, you may be able to
find another policyholder attorney who
has already researched and addressed
the motion at hand.

Exclusions.Followingthedevastation
of the recent hurricane seasons, policy-
holders learned the hard way that their
insurers did not believe their losses or
damages were covered under their all-

riskorwindstormpolicies. Insurersrou-
tinely pointed to “flood” exclusions in
their policies and claimed that most, if
not all, damage was excluded due to
“storm surge.”

Insurers also pointed to their “anti-
concurrentcausation”clausesasawayto
deny all coverage. With a typical anti-
concurrent causation clause, the insur-
er attempts to exclude coverage where
there are multiple causes of a loss and
the policy purports to deny coverage
where any one of the causes is not a cov-
ered event. Such clauses essentially at-
tempt to exclude coverage in situations
where a loss is caused by an excluded
event (such as a flood), regardless of
whether a covered event (such as wind)
also contributed to the same loss.

Under this rationale, these clauses
would deny coverage to countless poli-
cyholders. Insureds argue that enforc-
ing such clauses would completely de-
feat the policy’s intent to cover
hurricanedamage,particularly insitua-
tionswhere stormwindscauseda signif-
icantportionof thedamage,evenif an-
other part might have been caused by
excluded flooding.

In one of the first cases involving an
anti-concurrent causation clause, the
court in Leonard v. Nationwide Insurance
Co. addressed the application of the
clause in a situation where the plaintiff
insured’s home was damaged by water
associatedwithastormsurgeandflood-
ing, as well as by wind. Senior District
JudgeL.T.Senterconcludedthat thein-
surerhadsufficientlydemonstratedthat
the type of storm surge flooding that
caused significant damage to the home
was excluded from coverage.7

But Senter sided with the policyhold-
er on the significant issue of whether
theclausecouldalsoexcludedamagedi-
rectlycausedbywind.Hefoundthat the
policy provisions that “purport to ex-
clude coverage entirely for damages
caused by a combination of the effects
of water (an excluded loss) and dam-
agescausedbytheeffectsof wind(acov-
ered loss) are ambiguous.”8

Federalremoval.Allof thisconfusion
has,of course,resultedinlitigation.Par-
ticularly in Louisiana and Mississippi,
many of the early lawsuits were imme-

diately removed to federal court based
on diversity of citizenship. Many policy-
holderattorneys thenbeganfilingtheir
cases in federal court to avoid the delay
of removal. Some policyholders also
sued their agents for failing to advise
them of the need for flood coverage,
andif theagentwasacitizenof thesame
state as the insured, questions of im-
proper joinder and attempts to defeat
diversity arose.

Preemption.Youshouldbeprepared
for a preemption argument if there is
any mention in the complaint about
flood coverage. For example, in cases
claiming the agent was negligent in not
procuringfloodcoverage, insurershave
argued that the National Flood Insur-
ance Program (NFIP) preempts state
law claims. Although this argument will
typically prevail as to the contract and
claimshandling,courtshavefoundthat
the NFIP does not preempt a state law
claim for negligent policy procure-
ment.9 However, you must be careful
when dealing with a claim that involves
an NFIP policy. Cases must be filed in a
federal district court, and if a lawsuit is
improperlyfiledinstatecourt, theplain-
tiffmaymiss thepolicy’sone-yearstatute
of limitations.

Additional parties. If the insured has
procured a Small Business Administra-
tion loan, the insurer may claim that the
SBAistherealpartyininterestandargue
that all necessary parties are not proper-
ly before the court. If the insured is a
homeowner with a mortgage, the insur-
er may argue that the mortgage compa-
ny should be added to the lawsuit.

If such arguments arise, they often
can be cured by asking the mortgage
company to execute a document to be
filed with the court indicating their ap-
proval of the litigation. In Katrina liti-
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gation in Southern Mississippi, courts
have allowed the mortgage company
three options: One is to intervene in
the lawsuit, the second is to approve
and ratify the actions of the insured by
filing a written statement, and the third
is to do nothing.10

Changeof venue.Becauseof theneg-
ative publicity surrounding the lawsuits
filed in the Southern District of Missis-
sippi following Hurricane Katrina, in-
surers have also taken to filing motions
tochangevenue,arguingtheycannotget
a fair trial in that area. Currently, the au-
thors are not aware of any case in which
this argument has been successful.

Protectiveorders.Indiscoveryagainst
insurance companies, you may face de-
layandextensivemotionpractice.Insur-
ers often file motions for protective or-
ders, arguing that the documents and
information you seek are trade secrets
and can be produced only with a confi-
dentiality order. This can become prob-
lematic, particularly when a policyhold-
er’s law firm has filed numerous cases
against the same insurer and wishes to
usedocuments inmultiplecases.Unfor-
tunately, courts are typically willing to
enter such protective orders, and you
must be prepared to deal with them.11

Limiting events. Other issues can
arise when multiple storms ravage an
area,asoccurredinFloridain2004.The
policy may contain a limit for hurricane
damage,buttheinsuredmaysuffermul-
tiple losses during the same policy peri-
od. The insured expects to recover ben-
efits under each policy limit for each
event, but the insurer may seek to limit
thetotalamountrecoverabletoonepol-
icy limit per policy period. Depending
on the language of the policy and your
ability to prove damage from each sepa-
rate storm event, you should advocate
for multiple limits.

Experts
One important practice lesson to

comefromtheLeonard trialandopinion
is the importance of experts in this type
of litigation. Particularly because these
casesarebeingtriedinfederalcourt,ex-
pert disclosures will creep up quickly,
and the court may set them early in the
discovery process. Depending on the

causes of action brought, several differ-
ent types of experts may be necessary.

Once an insured is forced into a dis-
puteregardingwhatcausedthedamage,
he or she must be prepared to make the
factual case that an insurable event
caused the loss.12 Engineers and meteo-
rologists play a key role in determining
causation at trial, and you should retain
them early in the process. You should
also be prepared to submit expert evi-
dence from construction, repair, and
mold-remediation professionals to sup-
port your client’s claims about the
amount of damage to the property.

Senter’s discussion in rejecting State
Farm’s motion to dismiss in Tuepker v.
State Farm Fire & Casualty Co. demon-
strates the need for experts. The judge
noted that the issue of what caused the
loss involves fact-specific inquiries: “Of
course, I cannot know at this juncture
what the evidence will be. It is likely that
both the plaintiffs and State Farm will
present expert evidence on the issue of
thecauseorcausesof thedamagetothe
plaintiffs’ property.”13

InLeonard,Senteraddressedtheques-
tion of agent liability. He found that, al-
thoughtheagentspecificallyadvisedthe
policyholdersthattheydidnotneedsep-
arate flood coverage because they were
not in a flood zone, the agent did not
materiallymisrepresentthetermsof the
policy to the homeowners.

Senter did not find that the agent was
negligent in his duties to the insureds.14

It is plausible that he would have found
differently if more evidence via expert
testimony had been submitted to estab-
lishthestandardof careapplicabletoan
insuranceagent.Attorneyswhoseclients
are underinsured should always give se-
riousconsiderationtoputtingonexpert
testimony to establish what standard of
care applied to the agent in advising his
or her customers on the adequacy of
their coverage.

Although courts across the country
remain unwilling to go beyond holding
insurance agents to a general duty of
candor, advocates must lay a proper
foundation.Mostpeoplerelyontheir in-
surance agent to advise them on what
types and amounts of coverage to buy.15

If the complaint includes a count of

bad faith, you should evaluate whether
youneedaclaimspracticesexpert.If you
do name one, you should be prepared
for a motion to strike by the insurer.

Typically, the insurer argues that the
claims practices expert is usurping the
roleof thetrialcourt indeterminingthe
meaning of the policy language. Al-
though it is the court’s place to deter-
mine how the policy should be inter-
preted, it isappropriate toallowaclaims
practices expert to testify regarding the
general standard of care for insurance
adjusters and other claims handlers,
what conduct would have met the stan-
dard of care required in the particular
case at hand, and whether the insurer
breached that standard of care in han-
dling the insured’s claim.16

In opposing these types of motions,
makesureyourexpertdoesnotaddress
matters reserved for the trial court.
Also, be prepared to brief the subject
thoroughly so that the trial court is ful-
ly aware of other instances where
claims practices experts have been al-
lowed to testify.

Litigation tips
Sharing information and discovery

among policyholder attorneys is critical
toeffectivelyandefficientlyprosecuting
their clients’ cases. Obtaining deposi-
tions of defense experts and evidence
from other successful cases against the
same insurance company, as well as pub-
liclyavailabledocumentsaboutthecom-
pany’s structure and finances, is an eco-
nomical way to conduct discovery.

If you discover high-level corporate
cheating by the insurer you’re suing,
this information may not be as helpful
as you’d like it to be. If you don’t link
that evidence to what the insurer did to
your client, it probably won’t help you.
Thecases thatget litigatedandtriedare
generally highly fact-specific, so don’t
makethemistakeof paintingtoobroad
a picture for a judge or jury.

More and more insurers are going
“paperless,” which means you need to
get up to speed on the federal rules on
electronicdiscovery toobtainclaimand
underwriting files, as well as e-mail and
internal memoranda. If an insurer’s
electronic files are maintained in a sys-
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temthatmanycompanyemployeescan
access, youcanmakeastrongargument
for a privilege waiver to obtain broad
discovery.

Anotheravenuetoconsider isconsol-
idationof discoveryorlegal issues.Afed-
eral court in Louisiana has recognized
thatcoordinateddocumentproduction
anda jointelectronicrepositorywillpo-
tentially streamline discovery in several
cases. The court issued an order for co-
ordinated document production and
discovery that envisions the selection of
a third-party vendor to manage a repos-
itorywheredefendantswill initiallypro-
duce documents in electronic form.17

However, the federal court for the
Southern District of Mississippi recent-
ly denied a motion for consolidation of
several Katrina-related cases, finding
that many of the cases were at different
stages of discovery and that they pre-
sented factualdifferences thatwouldaf-
fect how damages were calculated.18

Soaring profits
Insurers earned record profits the

yearafterHurricaneKatrinadevastated
the Gulf Coast.19 Are insurers accumu-
lating these profits at the expense of
theirpolicyholders?National leadersare
exploring this question through con-
gressional hearings, and advocacy
groups such as United Policyholders
andAAJhave been monitoring theseef-
forts and encouraging policyholders to
get involved.20

Complaints have been submitted to
the insurance departments in all five
statesaffectedbyKatrinaandRita.More
than 9,000 consumers have contacted
theLouisianaDepartmentof Insurance
to seek help with resolving claim dis-
putes with insurance companies.21

Much has been learned about insur-
ance company practices—and how
courts address them—from the recent
hurricanes, and much more is still to
come. Are profits for the property-casu-
alty sector soaring because of or in spite
of catastrophic events in recent years?

Theanswer isclear:Property-casualty
industry leaders have responded to dis-
asters by cutting essential coverage out

of policies without reducing rates, and
they have allowed claims practices that
result in payments below the full
amountowed.Theresult is soaringprof-
its and sore policyholders.

Prosecuting insurers for wrongful
conduct is expensive, time-consuming,
and risky under the best of circum-
stances. Insurers are highly sophisticat-
ed and well-financed frequent users of
the judicial system, and they spare no
expense, often using “scorched-earth”
litigation tactics to intimidate policy-
holder plaintiffs and their counsel.

Katrina cases pose additional chal-
lenges. Most require expert testimony
on highly technical wind- and water-
science issues. Plaintiff attorneys have
had to conduct discovery to expose
high-level corporate directives regard-
ingclaimshandling—anexpensiveand
challenging endeavor—in most, if not
all, the Katrina cases. And many of the
lawyers handling the hurricane claims
typically handled only a few insurance
cases a year; they have suddenly found
themselves juggling hundreds, even
thousands, of cases.

Clients, particularly those who lost
theirhomesandeverythinginthem,rely
heavily on their attorneys to help them
get back on their feet. Trial lawyers have
met these expectations with unprece-
dented collaboration, dedication, and
hard work, and the result of this collab-
oration is beginning to bear fruit.22 �
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SeniorDistrict JudgeL.T.Senterof theSouthern
District of Mississippi to recuse himself from co-
ordinated hurricane litigation proceedings. Had
they been successful, they would have removed
the federal judge who has perhaps the most ex-
tensive expertise in post-Katrina insurance legal
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